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A Bridge over Troubled Waters :  
Legal Principles of River Sharing and Framework 

for Management of Transboundary Rivers

Introduction

Civilisations began and flourished along rivers – the Nile and 
the Indus are some of the earliest lifelines of human settlements. 
Water is and always has been a critical resource that is central to 
life. According to the Food and Agriculture Organization (FAO) 
of the United Nations (UN), by the year 2025 an estimated 1800 
million people will be living in regions or countries with absolute 
water scarcity and two-thirds of the world population could be 
under stress conditions.1 

Transboundary rivers2 provide an estimated 60 per cent of 
the world’s freshwater flows. Transboundary river basins cover 
nearly half of the earth’s surface and are home to 40 per cent 
of the world’s population.3 Nations today engage in various 
negotiations to secure peaceful utilisation of water, yet there exists 
animosity and growing discontent between riparian nations in 
management of transboundary rivers with the growing demand 
of development in countries and their burgeoning populations.    
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In 1978, the UN listed 214 international basins.4 By 2005 
this figure had reached 263, largely due to the formation of 
new nations through political changes like the breakup of the 
erstwhile Soviet Union and the Balkan states as well as access 
to improved mapping technology.5 Rivers do not know political 
boundaries and when borders were drawn across these water 
sources, conflicts ensue.

The advent of conflict over water has been prophesised by 
many. Boutros Boutros-Ghali former Secretary General of the 
UN said ‘The next war in the Middle East will be fought over 
water, not politics.’6 His successor, Kofi Annan in 2001 stated 
that ‘fierce competition for fresh water may well become a 
source of conflict and wars in the future,’7 and his successor, the 
current Secretary General of the UN, Ban Ki Moon remarked 
that ‘The consequences for humanity are grave. Water scarcity 
threatens economic and social gains and is a potent fuel for wars 
and conflict’8; the former Director General of the UNESCO, 
Frederico Mayor had warned ‘As [water] becomes increasingly 
rare, it becomes coveted, capable of unleashing conflicts. More 
than petrol or land, it is over water that the bitterest conflicts of 
the near future may be fought’.9

Water is the common factor across all aspects of green 
growth and poverty alleviation and is essential for energy 
and food security. The increased demand for energy will put 
additional strain on already constrained water resources. The 
capacity of water and energy systems to provide reliable and 
viable service is crucial for economy-wide growth and poverty 
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reduction.10 Asia especially, is confronted with constraints on 
natural resources, particularly water. The greatest potential for 
water-related conflict is harboured in Asia.11 It is estimated that 
in 2010 total water withdrawal in India was 761 km3 of which 
91 per cent or 688 km3 are for irrigation.12  The challenge lies in 
finding an efficient solution that is environmentally sustainable 
and economically viable. If no efficiency gains are achieved 
through new solutions, it is estimated that by the year 2030, 
under an average growth scenario the global water requirements 
would grow from 4500 billion m3 to 6900 billion m3, which is  
40 per cent above the current accessible and reliable supply.13

The demand for water in India is expected to grow to 
approximately 1.5 trillion m3 by 2030, driven by domestic 
demand for rice, wheat and sugar for a burgeoning population. 
Against this demand the current water supply is approximately 
740 billion m3. Therefore most of India’s river basins will be 
severely deficient by 2030 unless and until strong and concerted 
action is taken, especially along the populous river banks such 
as the Ganga. 

India faces difficult relations with co-riparian nations, and 
with the growing need for fresh water,  and is expected to be 
water-stressed by 2025 and water-scarce by 2050.14 Recent events 
have showcased how India has become a victim of Chinese 
hydro-hegemony on the upper reaches of the Brahmaputra,15 
while Bangladesh is discontent with India’s hydro-diplomacy16 
and Nepal views India hydroelectric projects through the prism 
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of skepticism.17 The Indus Water Treaty with Pakistan was in the 
news again with the arbitration being held over the dispute of 
building the Kishanganga Dam.18 In this context, it is essential 
for India to explore a more robust water sharing framework for 
its transboundary rivers.

The widening gap between demand and supply of freshwater 
requires riparian nations to foresee a growing need for water 
resources to meet development requisites of its populations. 
While upper riparian nations wish to utilise water resources 
without constraints, the lower riparian nations seek to protect a 
minimum share of flow from their transboundary rivers. These 
conflicting aims and claims burden diplomatic engagements and 
germinate the seeds of hydro-politics. Water has become a new 
challenge that is ‘forcing people and governments for better 
collaboration, finding innovative solutions to water scarcity.’19 
Navigating through the complex maze of water security requires 
the assistance of certain rules and principles to arrive at a peaceful 
resolution and a mutually beneficial decision. International 
law provides a framework of rules to that supports peaceful 
settlement of disputes and enhances cooperative efforts between 
riparian countries. 

This paper proposes to study the legal principles under 
international law regarding transboundary rivers and discuss 
the importance of utilising these principles in creating 
an institutionalised shared basin management for India’s 
transboundary rivers. 
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Historical Evolution of Legal Principles of Water Sharing

International water law can be classified into two categories: first, 
the law regulating navigational uses and second the law regulating 
non-navigational uses. The law governing navigational uses of 
water have been codified and evolved into a more established 
regime than the laws regulating non-navigational uses of 
water.20  The reason for the variation could be attributed to the 
socio-economic development of the human race. The industrial 
revolution in Europe created considerable transportation of not 
only goods and materials but also people across the continent. 
The river was the main mode of transportation, as other modes 
were still in their early stages of development. However by 
the end of the Second World War, there was a decline in the 
navigational uses of watercourses partly because of the better 
development of new modes of transportation, and also because 
of the division of various countries into smaller political units, 
forming new countries that had new boundaries but shared rivers 
that cannot be divided by borders. 

Although the international law governing non-navigational 
uses of water has been developing for over the past century, 
it is still in its formative stages. The elemental source of non-
navigational uses of rivers is the Common Law of riparian rights 
which was formulated by the English legal system. This set of 
riparian rights coupled with the general principles of international 
law laid the foundations of the jurisprudence of international 
water law.  
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Dismantling Absolute Sovereignty Theories

Different theories and principles were employed during the 
early phases of the development on the law regarding non-
navigational uses of transboundary watercourses. This variation 
reflected the inconsistent practice among states, and the dire 
need for reassessment of existing legal principles. 

The Harmon Doctrine and the Rio Grande River Dispute

The theory of absolute territorial sovereignty is also commonly 
known as the ‘Harmon doctrine’.21 It originated in the opinion 
asserted by the Attorney General of the United States of America 
in 1896 in a dispute over the Rio Grande River22 between the 
United States and Mexico. According to this doctrine a state has 
absolute sovereignty over water that is present within its territory 
and may use it in any manner it deems fit, irrespective of the 
detrimental effects on other riparian states. This theory meant that 
no riparian state has a right to demand a continued flow of water 
from other states. The Westphalian concept of the world order 
espoused absolute territorial sovereignty however in matters of 
transboundary waters, this concept did not have international 
acceptance and was heavily criticised.23 In fact, the convention 
that resolved the Rio Grande River Dispute was primarily based 
on an equitable utilisation and not the strict theory of absolute 
sovereignty. The doctrine is ‘generally considered to be an 
anachronism in today’s interdependent water-scarce world’.24
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Similarly, the theory of Absolute Territorial Integrity another 
Westphalian concept that is rather pertinent in international 
relations remains inapplicable to the practical realm of water 
sharing and international water law. This theory is based on the 
natural flow doctrine of the common law riparian right, according 
to which a lower riparian claims the right to receive its shares of 
the water, uninterrupted and in its natural condition. This theory 
did not receive much support and was never seriously pursued. 
As can be seen in the observation of the Tribunal in the Lake 
Lanoux Arbitration25:

The rule according to which states may utilise the hydraulic 
force of international watercourses only in condition of a prior 
agreement between the interested states cannot be established 
either as a custom or even less a general principle of law. 

The theory of absolute territorial integrity is a principle in 
favour of the lower riparian nation, and in essence it restricts the 
usage of the upper riparian country to the minimal necessities. 
This too has drawn criticism like the theory of absolute territorial 
sovereignty, and is not recognised as part of contemporary 
international water law. 26 

Emergence of Theory of Good Neighbourliness

Thus, the extreme territorial sovereignty concepts were not 
recognised under international water law, and with the failure 
of these theories emerged the theory of good neighbourliness 
or limited territorial sovereignty.  This theory is evolved from 
the Roman law maxim of sic utero tuo ut alienum non laedas.27 
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Under this concept states may exercise sovereignty in the use 
of resources within their territory subject to prohibition against 
causing damage to the territory of co-riparian states. This theory 
also requires states to tolerate some degree of harmful effects 
arising from the use of watercourses within the neighbouring 
territory. However, such harm must be within a limited threshold 
to remain legally permissible and relevant to the principle of 
good neighbourliness.  This theory has been applied in various 
treaties, conventions and judicial decisions. This widespread 
acceptance has made the theory of good neighbourliness an 
established norm of international law.28 A significant deficiency 
in this theory is the lack of specificity as to the definition of 
harm or injury and its threshold. Although the theory of good 
neighbourliness has wide acceptance, its deficiency requires 
international legal jurisprudence to develop judicial principles 
that account for the physical and natural unity of shared 
watercourses. Transboundary water requires to be treated as a 
shared resource that necessitates a cooperative agreement among 
the community that shares the resource.

Development of Concept of Community of Interest

The concept of ‘Community of interest’ was developed to address 
the deficiencies of the existing principles of international law 
applicable to water sharing. The earliest assertion of this theory 
was in the case of River Oder.29 In this case the Permanent Court 
of International Justice, observed:
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‘… the solution of the problem has been sought … in favour 
of a community of interest of riparian States. This community 
of interest becomes the legal basis of a common legal right, 
the essential features of which are the perfect equality of all 
riparian States in the use of the whole course of the river and the 
exclusion of any preferential privileges of any one riparian States 
in relation to the others.’

Although the Court dealt with the issue of navigation, 
the consideration of the ‘general principles of fluvial law in 
general’30 endows wider application of this decision. This 
theory compliments and reinforces the theory of limited 
territorial sovereignty and good neighbourliness. It goes beyond 
unilateral state action and restraint by encouraging cooperative 
management. 

Codified International Law of Non-Navigational  
Uses of International Watercourses

The above discussed principles have evolved over time, 
and some have crystallised to form principles of customary 
international law that are binding upon all nations irrespective 
of treaty obligations. The various attempts at codifying these 
principles governing non-navigational uses of water were 
made by primarily the International Law Association (ILA),31 
Institute of International Law (IIL)32 and the International Law 
Commission (ILC)33 of the United Nations. 

Both the IIL and the ILA are non-governmental organisations 
that contribute significantly to the development of international 
legal jurisprudence. They have drafted various rules and 
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compilations of guidelines on the non-navigational uses of 
international watercourses. Among many bilateral treaties, 
guidelines, rules and conventions on the non-navigational uses of 
an international watercourse, the main instruments that provide 
the existing legal framework may be listed as follows:

1. The Helsinki Rules on the Uses of the Water of 
International Rivers, 1966 (Hereinafter the Helsinki 
Rules).

2. The UN Convention on the Law of Non-navigational 
Uses of International Watercourses, 1997 (Herein after 
the UN Convention on International Watercourses).

3. The Berlin Rules, 2004.

The Helsinki Rules

The Helsinki Rules was the first prominent attempt at codification 
of international water law encompassing the fundamental 
principles of customary international law at that time. The 
Helsinki Rules was drafted to be applicable to all drainage 
basins that cross-national boundaries, except where any other 
agreement between bordering nations exists. It asserted the 
rights of all bordering nations to an equitable share in the water 
resources, with due consideration of such factors as past 
customary usages of the resource and balancing the varying 
needs and demands of the bordering nations. It also provided 
for protection of the resource by bordering nations with respect 
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to water pollution and set forth recommendations for resolving 
disputes over usage of such watercourses. 

The UN Convention on International Watercourses

The Helsinki Rules however proved inadequate in certain 
aspects, particularly because it did not address independent 
aquifers that were not connected to a river. The ILC attempted to 
fill this lacuna of and fortify the existing principles by codifying 
them through the UN Convention on International Watercourses. 
The preparation for drafting this convention, began in 1970, the 
ILC studied the law related to watercourses for 24 years and 
produced its Draft Articles of the Convention.34 The United 
Nations General Assembly (UNGA) Sixth Legal Committee 
considered the Draft Articles in 1996 and in 1997, and ultimately 
the Convention on the Law of Non-navigational Uses of 
International Watercourses was adopted by the UNGA.35 

The UN Convention on International Watercourses has not 
come into force. Article 36 of the Convention provides that it 
shall enter into force on the 19th day after the 35th instrument of 
ratification, accession, acceptance or approval is deposited with 
the Secretary General of the United Nations. Presently there 
are 30 contracting states, five short of the number required for 
entry into force.36 India along with Israel, Egypt, Pakistan and 23 
other countries abstained from voting. China and Turkey voted 
against, displaying the upper riparian control over the Mekong 
and Tigris-Euphrates River systems, respectively.37
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India and the UN Convention on International 
Watercourses  

India’s representative at the voting of the Convention opposed 
various aspects of the UN Convention on Watercourses. India’s 
objection was primarily at certain ambiguous and vague 
provisions. It was argued that a framework convention should 
ideally provide general principles but the present Convention 
had deviated from that approach. He specifically cited 
disagreement with articles 3, 5, 32 and 33. Mainly these articles 
affected the State’s autonomy, the ambiguity of ‘equitable and 
reasonable utilization’, the superimposition of the principle of 
‘sustainable utilization’ without an adequate definition of the 
term ‘sustainable’. 38

The Indian representative also noted that Article 32 
presupposed regional integration. This observation is crucial 
to understanding the riparian circumstances in which India is 
positioned. The lack of a regional mechanism involving all 
riparian’s seriously restricts any cooperative efforts, especially 
the reconciliation of disputes. Adding to this it was also 
expressed that Article 33 prescribing a mandatory third-party 
dispute procedure was inappropriate and does not find place in a 
framework convention. 39

A detailed analysis of the principles enshrined in the UN 
Convention on International Watercourses has been made in the 
next part of this paper. 
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The Berlin Rules, 2004

The ILA contribution to international water law did not stop 
at the Helsinki Rules. It continued to issue various other rules 
such as the Articles on Flood Control in 1972, Administration 
on International Watercourses in 1976, and Contemporary Rules 
Applicable to International Water Resources in 1986 etc. By 
the early 1990s it was becoming apparent that the rules adopted 
by the ILA were expanding in scope and multiple rules that 
emerged are being dispersed through too many instruments. 
Consequently the ILA decided to consolidate all these rules into 
a single instrument. The draft of this compilation was known as 
‘The Campione Consolidation of the ILA Rules on International 
Water Resources, 1966-1999’.  Following this the ILA decided 
in 2000 to further the development of international water law, by 
a revision of the Helsinki Rules and an update to correspond to 
the present state of customary international law.40

This culminated in the latest attempt of codification of the 
rules of non-navigational uses of water by the ILA and produced 
the Berlin Rules in 2004. This set of rules supersedes the Helsinki 
Rules, and is designed to replace it. The Berlin Rules were 
unique and distinct from the UN Convention on International 
Watercourses and the Helsinki Rules primarily for the reason 
that a number of the provisions apply to all watercourses – both 
national and international. Further the Berlin Rules also clarifies 
on the relationship between the substantive principles of equitable 
and reasonable utilisation and the no significant harm.
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Although the rules and conventions discussed above form 
the existing legal framework on the non-navigational uses 
of water, none of these instruments are legally binding upon 
nations. The UN Convention on International Watercourses was 
not signed by India, and is yet to come into force. Even when 
it does come into force, when countries like China, Turkey and 
even India are not signatory to the Convention, it shall have little 
influence over the management of the transboundary rivers of 
these countries. However, we may cull out the key principles 
enshrined in the various conventions to form the modern legal 
principles of the sharing of river waters. The UN Convention on 
International Watercourses effectively made an attempt to codify 
these principles of customary international law. These principles 
that were incorporated into the Convention are considered as 
the pillars of international water law. The key principles of 
international water law enshrined in the UN Convention on 
International Watercourses and distilled from the other Rules 
may be categorised and discussed as follows:

Pillars of the Law of Non-navigational Uses of  
International Watercourses

Substantive Law

1. Equitable and 
Reasonable Utilisation

2. No Significant Harm

3. General Obligation to 
Cooperate

Procedural Law

1. Duty to Exchange 
Information

2. Duty to Notify

3. Duty to Consult and 
Negotiate
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Substantive Principles Codified by the ILC

1. Equitable and Reasonable Utilisation: The principle of 
equitable utilisation is the most fundamental principle underlying 
in any instrument addressing water sharing. It is the cornerstone 
of the UN Convention on International Watercourses. 

Article 5 states that:

‘Watercourse States shall in their respective territories utilize 
an international watercourse in an equitable and reasonable 
manner. In particular, an international watercourse shall be used 
and developed by watercourse States with a view to attaining 
optimal and sustainable utilization thereof and benefits there 
from, taking into account the interests of the watercourse 
States concerned, consistent with adequate protection of the 
watercourse’

Although the language of the article is drafted in a manner of 
an obligation, it also expresses the co-relative right of a State to 
reasonable and equitable share or portion of the uses and benefits 
of international watercourses within its territory. 

This principle has been applied by the International Court of 
Justice in the case of the Gabčíkovo-Nagymaros Project.41 The 
Court rightly emphasised on the implementation of the ‘multi-
purpose program  ... for the use, development and protection of 
the watercourse… in an equitable and reasonable manner’. 

Equitable utilisation is built on the concept of equality of 
rights. Equality of rights in this context does not mean equal 
division of a shared water resource among riparian states. Instead, 
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it requires only the recognition and balancing of reasonable uses 
of and benefits from shared water resources by the states.42 

The application of this principle requires a thorough 
understanding of the parameters to be considered while evaluating 
what is ‘equitable and reasonable’. India cited the ambiguity of 
the meaning of this term as one of the reasons it abstained from 
voting on the UN Convention on International Watercourses. 
Both the Helsinki Rules and the UN Convention on International 
Watercourses provide detailed list of factors to be considered in 
determining reasonable and equitable utilisation. 

The parameters listed under Article 6 of the UN Convention 
on International Watercourses reflect the changing nature of 
International Water Law. While the Helsinki Rules included 
the past utilisation of the waters of a particular river,43 the UN 
Convention on International Watercourses does not consider this 
factor. 

Both the Helsinki Rules and the UN Convention on 
International Watercourses consider the following parameters in 
determining reasonable and equitable utilisation:

a. Geography, hydrology, climatic, ecological and other 
nature dependent factors.

b. The economic and social needs of the riparian states.

c. The population dependent on the waters of each riparian 
state.
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d. The alternatives available to a particular plan of 
utilisation, or an existing utilisation. 

e. The effects of the utilization of one riparian state on the 
other riparian state.

Using these parameters, it is imperative for nations to employ 
the principle of reasonable and equitable utilisation in their use of 
transboundary rivers. Most often co-riparian states are disgruntled 
by the unilateral diversion or utilisation of transboundary rivers; 
this can be avoided to a large extent by factoring the reasonable 
and equitable share of co-riparian states. It must be cautioned 
however that when these parameters are translated from paper to 
reality, the figures and values are often not crystal clear to come 
to a decision. Intensive negotiations and talks cannot be ruled 
out and the legal concepts act as a foundation for the same.  

2. No significant harm: The general obligation of one state 
not to cause harm to another state is one of the fundamental 
principles of international law.44 The ILC introduced this 
principle in the UN Convention on International Watercourses 
specifically to address the situation where equitable utilisation 
may cause harm to another state.45 This principle is therefore a 
corollary obligation to the right to equitable use of an international 
watercourse by a riparian state.  The primary difficulty in the 
application of this principle is that there is no clear definition of 
what constitutes ‘significant’. The ILC had initially adopted a 
‘no appreciable harm’ standard with the intention to introduce 
a factual standard and to lower the threshold to something 
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that was not insignificant.46 However this was changed in the 
1994 Draft Articles to ‘no-significant harm’ as the threshold 
limit. Therefore, under Article 7(1) of the UN Convention on 
International Watercourses adopted the no-significant harm 
rule and provided that ‘Watercourse States, shall, in utilising an 
international watercourse in their territories, take all appropriate 
measures to prevent the causing of significant harm to other 
watercourse States’.

The legal obligation to not cause significant harm seeks 
to protect the co-riparian state from the harmful effects 
of environmental pollution, or diversion of waters or the  
construction of new structures on the transboundary river. 
The absence of a clear definition of the term, or factors to be 
considered for determining ‘significant harm’ creates much 
difficulty in the application of this principle. It gives riparian 
states wide discretion to utilise the transboundary river in 
any manner, as it may decide that the utilisation is well under 
the threshold of ‘significant’ harm. This impediment can be 
overcome by the formulation a set of parameters jointly decided 
by the community of interest, i.e. each riparian state of the 
transboundary river. The evaluation of such parameters can be 
incorporated into the domestic environmental impact assessment 
mechanism implemented in countries. 

The requirement under this article is to take all appropriate 
measures to prevent the causing of significant harm to other 
watercourse states, therefore the obligation is fulfilled by 
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creating an appropriate mechanism to evaluate, and regulate the 
utilisation of the waters of transboundary rivers. The difficulty 
that nations face in fulfilling obligations under this article can 
be effectively tackled by creating an appropriate domestic set of 
rules within this framework.

3. General obligation to cooperate: Any provision of the 
UN Convention on International Watercourses is dependent 
on the mechanism of cooperation for its implementation. Yet 
the ILC deliberately made a separate provision to reiterate the 
principle. In its commentary to Article 8 of the Convention, the 
ILC stated:

‘Cooperation between watercourse States with regard to their 
utilization of an international watercourse is an important basis 
for the attainment and maintenance of an equitable allocation 
of the uses and benefits of the watercourse and for the smooth 
functioning of the procedural rules contained in part three of the 
draft’.47 

Accordingly the ILC positioned the obligation to cooperate 
as the effective mechanism to attain any and every aspect of the 
UN Convention on International Watercourses. For example, in 
attaining equitable and reasonable utilisation and no significant 
harm in accordance with Articles 5, 6 and in regular exchange of 
data and information in Article 9; in carrying out the requirement 
of notification, consultation and negotiation concerning planned 
measures under Article 11 to 19; in the protection, preservation 
and management of international watercourses under Articles 
20 to 28 and in settlement of disputes under Article 33. Even 



24

when exchange of data and information need not be exchanged 
due to national security, states are still required under Article 
31, to cooperate in good faith to provide as much information 
as possible. Under Article 30, in which there are serious hurdles 
for direct contact, for example, during armed conflict, states are 
still required to continue the duty of cooperation, namely the 
exchange of data and information through an indirect procedure 
agreed by them. Therefore the entire gamut of rights and duties 
under the UN Convention on International Watercourses relies on 
the obligation of cooperation for achieving all its objectives.48

While the obligation to cooperate is the foundation to all 
other provisions, the separate provision creates a duty – the 
failure to perform which would be result in an internationally 
wrongful act. Thus the provision contained in Article 8 gives 
rise to an international responsibility.49 The principle of co-
operation enshrined in Article 8 has a two pronged objective. 
First, ‘it provides a general framework for further specification 
through special watercourse agreements for the prevention, 
or settlement of disagreements or disputes over the utilisation 
and management of an international watercourse’.50 Second, ‘it 
stands as a legal obligation of its own’.51

According to McCaffrey there is no doubt that the obligation 
to cooperate is now recognised as a general principle of 
international law.52 He opines that cooperation between states 
is not only necessary but is required under general international 
law. The fact that it takes a variety of forms should not lead 
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one to conclude that is it therefore not a genuine, independent 
obligation binding on the riparian states. 

However, the obligation to cooperate or any other substantive 
legal norm cannot be achieved without concrete procedures, 
namely the exchange of data and information, consultation, 
negotiation, etc. The effective implementation of substantive 
principles of international water law requires a strong procedural 
framework. The ILC was instrumental in placing this procedural 
framework within the UN Convention on International 
Watercourses. 

Procedural Principles codified by the ILC

1. Duty to Exchange Information: The duty to exchange 
information is one of the most fundamental rules that are 
internationally accepted. Regular exchange of information and 
data is the foundation of closer cooperation between riparian 
states. It is essential that states sharing freshwater resources 
exchange a broad range of data and information concerning 
those resources on a regular basis. This duty is in fact an integral 
part of the obligation of equitable utilisation, and prevention 
of significant harm. Without data and information from a co-
riparian state concerning the condition of the watercourse, 
it would be very difficult for a state to regulate the utilisation 
or protection within its own territory and nearly impossible to 
ensure its utilisation is equitable and reasonable vis-à-vis other 
states sharing the watercourse.53

The UN Convention on International Watercourses has 
codified this principle under Article 9 and also under Article 11. 
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Article 9 provides for the general obligation to exchange 
information on a regular basis, and Article 11 provides for 
exchange of information specifically concerning planned 
measures. 

India and Bangladesh regularly exchange data and 
information through the Joint Rivers Commission (JRC). The 
exchange of data creates transparency and facilitates reasonable 
and equitable utilisation of transboundary water resources.

2. Duty to Notify:  The duty to notify seeks to protect co-
riparian states from possible transboundary harm. The UN 
Convention on International Watercourses requires under Article 
12 to notify ‘planned measures which may have significant 
adverse effects’. 54 The ILC in the commentary to the 1994 Draft 
Article explains that the threshold ‘significant adverse effect’ is 
intended to be lower than ‘significant harm’ under Article 7; this 
is to avoid the situation in which any time a state notifies another 
state of a planned measure, it is an admission that such measure 
would result in significant harm to other watercourse state. 55 

Under Article 12, the notification requires to be accompanied 
by available technical data and information, including any 
environmental impact assessment, to enable the notified states to 
evaluate possible effect of planned measures. Further provisions 
of the Convention also provide a structured regime to follow in 
the aspect of notification, and the replies thereto.

There are certain exceptions to this rule. If a state is required 
to implement measures for protection of public health and safety, 
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or other such emergencies of utmost urgency, it may proceed to 
implement such measures without notifying co-riparian states 
beforehand. Another exception allowed is if the information 
being shared is vital to national defense and security. The rule 
of exception in both these cases does not allow a state to deny 
information to co-riparian states, but the time frame within 
which information is to be shared is relaxed. 

The recent series of dams being constructed by China on the 
upper reaches of the Brahmaputra came as a surprise to India, 
and other co-riparian states. China failed to notify any of the 
co-riparian states of the planned measures being constructed on 
a transboundary river. Although it claims these are run-of-the-
river projects, that do not affect the flow, it is duty bound to 
notify and share the corresponding data and information with 
co-riparian states, including India.

3. Duty to Consult and Negotiate: Consultations play a 
crucial role in the law of non-navigational uses of international 
watercourses. The UN Convention on International Watercourses 
refers to the obligation of states to consult in connection with 
several of its provisions. For example, paragraph 5 of Article 3 of 
the Convention states that ‘where a watercourse State considers 
that adjustment and application of the provisions of the present 
Convention is required because of the characteristics and uses 
of a particular international watercourse, watercourse States 
shall consult with a view to negotiating in good faith for the 
purpose of concluding a watercourse agreement or agreements’. 
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Paragraph 2 of Article 6 prescribes that ‘watercourse States 
concerned shall, when the need arises, enter into consultations in 
a spirit of cooperation’. Provisions such as these provide legally 
compel states to consider the rights of co-riparian states, and 
prevent unilateral action without due regard to the principles of 
reasonable and equitable utilisation of the transboundary rivers. 

A recent example of such duty being performed can be 
seen between India and Bangladesh on the construction of 
the Tipaimukh Dam.56 The failure to perform this duty can 
be seen with the construction of dams on the upper reaches 
of the Brahmaputra by China without any consultations with 
India whatsoever. Transparency regarding projects on rivers is 
necessary to comply with the basic principles of water sharing 
on transboundary rivers. 

These principles of customary international law provide 
some light in the dark alleys of hydro-politics, however their 
lack of enforceability is the main catalyst for water conflict. 
‘The problem here is … Custom does not and cannot say. This is 
something that must instead be decided on a case-by-case basis, 
by negotiation’.57 Negotiations have been the most effective 
form of peaceful resolution of conflict. In India management of 
transboundary rivers rests purely on the bilateral negotiations. 
However, bilateral negotiations have limitations and are hindered 
by political friction between nations. Thus, developing a multi-
lateral forum and an institutionalised SBM system is the most 
appropriate tool of hydro-diplomacy  that is central to building a 
bridge over troubled waters. 
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India’s Transboundary River Management 

India’s problems with river sharing began with its independence. 
With the British withdrawal, the once united country was 
partitioned and political boundaries cut across two of its major 
rivers – namely the Indus and the Ganga. While the Indus 
dispute was settled with the Indus Water Treaty between India 
and Pakistan, the sharing of the waters of the River Ganga was a 
tougher issue to resolve. When East Pakistan was liberated and 
the independent nation of Bangladesh was formed, the Ganga was 
host to one more riparian nation. Between India and Bangladesh 
there are 54 common transboundary rivers.58 This can be both 
a reason of conflict or cooperation – as can be seen through the 
timeline of India-Bangladesh relations where there have been 
periods of conflict as in the case of the Farakka Barrage and 
cooperation as in the case of the Ganges Water Treaty. 

Rainfall and glacial snowmelt in the Himalayas are the two 
major sources of water in India. Although snow and glaciers 
are poor producers of freshwater, they are good distributors as 
they yield at the time of need, in the hot season. About 80 per 
cent of the river flow occurs during the four to five months of 
the southwest monsoon season.59 Several vital river systems 
originate in upstream countries and then flow to other countries, 
for example, the Indus originates in China and flows to Pakistan, 
the Ganges-Brahmaputra river system starts off partly in China, 
Nepal and Bhutan and flows to Bangladesh, some minor rivers 
drain into Myanmar and Bangladesh. Asia has a very high 
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potential for interstate water conflict which is highlighted by 
the existence of approximately 57 transnational rivers basins. 
A number of Asian countries including India, Bangladesh, 
Cambodia, Laos, etc are significantly dependent on the inflow 
of river and aquifer water from across their national borders.60

A country like India has a rather unique position. It is both an 
upper and a lower riparian state. Depending on the transboundary 
river India’s responsibilities vary. India is the upper riparian to 
Pakistan or Bangladesh in the case of the Indus and the Ganga 
Rivers, respectively, whereas India is a lower riparian to Nepal 
or China with respect to the Ganga and the Brahmaputra Rivers, 
respectively. Thus a uniform formula for management of water 
relations with neighbours is clearly impossible for India.

In this context, it is pertinent for India to graduate from its 
bilateral water negotiations to creating a multi-lateral shared 
basin management institute. 

Currently all of India’s transboundary rivers are managed 
bilaterally with each individual co-riparian nation. The Joint 
Rivers Commission (JRC) established by India and Bangladesh 
comprising experts of both the States is the only institutionalised 
joint river management between India and its neighbouring 
riparian. 

The concept of SBM is not new to Asia. Although pioneered 
by the American61 and the European62 countries it has been 
an ideal model for management of transboundary rivers, the 
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Source: Water Security for India: The External Dynamics, IDSA Task 
Force Report (2010)

Source: Water Security for India: The External Dynamics, IDSA Task 
Force Report (2010)
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Mekong River Commission is an ideal example of successful 
implementation of the SBM model in Asia.  

B.G. Verghese very aptly captured the importance of 
cooperation amongst co-riparian nations in his book Harnessing 
the Eastern Himalayan Rivers. 

‘If the nations that share the Ganga-Brahmaputra-Meghna 
basin are to roll back poverty, ignorance and disease and ensure 
a better quality of life for a large part of humankind, they cannot 
turn their backs on the wealth that they have only to reach out to 
grasp. The differences that divide them and the quantitative values 
involved in their water disputes are relatively small compared to 
the far greater benefits that each of them could realize through 
cooperation. … In the end none need be a loser. Everybody can 
gain, and South Asia will emerge a stronger, better and happier 
region in which to live’.63

When there are multiple riparian nations forming the 
‘community of interest’ with respect to a particular river, it 
requires an integrated effort to utilise the river in a sustainable 
manner. This integration is done by institutionalising the 
management of the river. 

Institutionalisation of Shared Basin Management

Transboundary rivers are best managed through 
institutionalised mechanisms. River management cannot be 
confined solely to the division of water resources or augmentation 
of flow. A river is also an energy resource and provides immense 
potential for hydro-electric power. Similarly the agricultural sector 
is heavily dependent on river water for irrigation. Thus rivers 
are no longer a one-dimensional resource and its dependants are 
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across various sectors and strata. However, indiscriminate use 
and arbitrary management of a river will result not only in conflict 
between riparian states but also render the river ecosystem weak 
and unsustainable. River management today involves not only 
water security but also food and energy security. In the absence 
of an institutionalised mechanism, a conflict or tension between 
co-riparian nations becomes extremely complex to resolve. 

Particularly in the context of the South Asian sub-continent, 
institutionalisation provides greater transparency and smoother 
functionality as co-riparian nations have other political friction. 
Institutionalisation prevents a spill-over into the management of 
transboundary rivers thereby protecting the supply and usage of 
the shared water resources. 

Many nations with transboundary rivers have progressed from 
bilateral treaties to multi-lateral institutions for management of 
rivers and sustainable use of its resources. Some of the examples 
are:

The European Union Water Framework Directive (WFD): 
The Water Framework Directive of the European Union is a 
major initiative to improve the water quality throughout the 
European Union.64

The Nile Basin Initiative: The Nile Basin Initiative (NBI) 
is an inter-governmental organisation that was composed on 
nine member states that are co-riparian states – namely Burundi, 
Democratic Republic of Congo, Egypt, Ethiopia, Kenya, 
Rwanda, Sudan, Tanzania and Uganda65; and in Asia.
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The Mekong River Commission: The Mekong River 
Commission (MRC) was established pursuant to the Mekong 
River Agreement on the Co-operations for the Sustainable 
Development of the Mekong River Basin’ that was signed in 
1995 by Cambodia, Laos, Thailand and Vietnam.66

These SBM institutions are not free of problems or 
difficulties. However, the existence of an institutional 
framework immensely contributes to the peaceful settlement of 
disputes, and a creates a comprehensive approach to overcome 
the problems or difficulties in management of transboundary 
rivers. 

The success of institutionalisation of water sharing 
mechanisms is rather apparent. A report of the South Asia Water 
Initiative (SAWI) of the World Bank prioritises the development 
of institutions to facilitate mechanisms for high-level dialogue 
on the shared opportunities and risks of management of 
transboundary rivers.67 

Essentials for Institutionalised Shared Basin Management 
of Transboundary Rivers of India

The Ganga-Brahmaputra-Meghna Basin is one of the world’s 
largest river basins second only to the Amazon river and there 
is dire need for cooperative effort for management of such 
transboundary rivers. In creating an instituionalised SBM model 
for India’s transboundary river’s the following aspects are to be 
considered:
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1. Multi-lateral Shared Basin Management – India’s 
engagement at a multi-lateral level with regard to SBM would 
be far more effective than its current bilateral efforts.  Confining 
cooperation to bilateral mechanisms limits the harnessing 
potential of a river system. The South Asian continent requires a 
regional mechanism to harness the potential of the multitude of 
river systems that are shared between nations. For example, the 
Ganga-Brahmaputra-Meghna Basin has immense potential for 
cooperative management involving India, Nepal and Bangladesh. 
It is important to involve both upper and lower riparian states in 
forming the multi-lateral institution such that the community of 
interest along the entire course of the river is involved in the 
management. Political obstacles such as uncooperative riparian 
nations that limit the joint efforts of many nations must not 
prevent the other co-riparian nations from forming a multi-lateral 
institution to cooperate on river management. The Mekong River 
Commission was formed and continues to function even though 
China and Myanmar are not members. However, the MRC as an 
institution engages with both China and Myanmar as Dialogue 
partners and continues to work towards the management of the 
Mekong River.   

2. Environmental Protection: The lack of an ecological 
perspective affects the management of the river. The environ-
mental maintenance and protection of the river must be integrat-
ed into scope and ambit of the SBM institution. Control and 
management of water pollution from various sources must form 
a part of the agenda. Joint discussions and mitigation strategies 



36

would be more effective in the prevention and management of 
water pollution. The lament that the co-riparian states pollute 
the river and render the water unusable for the lower riparian 
can be effectively resolved by joint discussions where the 
pollution control of the entire river is collectively discussed and 
cooperative efforts are made to mitigate the levels of pollution.   

3. Data Collection and Exchange: The problem of data 
collection and exchange is one of the main reasons of discord 
even with the existence of water treaties and river management 
institutions. Monitoring the water levels at different parts of the 
river is essential for the sharing of the waters of a transboundary 
river. Discrepancy in the data collected by the respective national 
organisations that monitor data is often a difficulty that is face 
by riparian nations of a transboundary river. This is best avoided 
by collaborating the data monitoring and collection with the 
assistance of third-party experts from organisations like the UN 
Water Program or the IUCN, etc. Data monitoring and collection 
on water levels and other related information conducted jointly 
and in the presence of third-party organisations like the IUCN 
provides impartial and credible data that prevents arbitrary 
accusations against co-riparian nations, and provides the 
expertise from a neutral and unbiased organisation.  

4. Incorporating Principles of Sustainable Development: 
Creating a model of institutionalised SBM for India needs to 
involve principles of sustainable development. Essentially, 
sustainable development encourages consideration of the 
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regenerative capacity of the resource base.68 The sustainable 
development perspective also considers the ecosystem as an 
integral whole and advocates a precautionary approach to prevent 
harm to the environment. 69 The concept of Sustainability received 
its due recognition in the decision of the International Court of 
Justice in the case of the Gabčíkovo-Nagymaros Project70  where 
the Court held that ‘the need to reconcile economic development 
with the protection of the environment … aptly expressed in the 
concept of sustainable development.’ 71  The basic principles of 
sustainable development related to transboundary rivers include 
the precautionary principles, the polluter pays principles and inter-
generational equity. Incorporating the principles of sustainable 
development involves shifting the focus of rights over water 
from state sovereignty to state responsibility. It also encourages 
community based resource management involving strong public 
participation. Tapping into the indigenous knowledge of the 
local populations in formulation of policies is recommended. It 
involves the various stakeholders and makes a more effective 
policy framework. 

5. Strong Legal Regime: An institutionalised legal regime 
for management of transboundary rivers provides a framework 
for peaceful settlement of disputes, and a dialogue platform 
to reconcile differences and discord. India and Pakistan’s 
dispute over the construction of the Kishanganga Dam is under 
arbitration, and the arbitration tribunal has awarded a partial 
award in favour of India which is final and binding upon both 
parties,72 this way even in the situation of a disagreement having 
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the Indus Water Treaty has helped in arriving at a peaceful 
resolution through arbitration. Creating a strong legal regime 
provides speedy settlement of disputes, and a equitable water 
sharing framework.

6. Consultations with Co-riparian States: Development 
projects along the rivers should proceed with due consultation 
of co-riparian nations. Investment offers and sharing of output 
of such projects create interest of co-riparian states in the 
said project. India’s offer to Bangladesh on the Tipaimukh 
Project is one such example. Enabling multi-lateral projects on 
transboundary rivers enhances the collective responsibility of 
the community of interest. 

7. Coordination at Local, National and International 
Level: State and National Committees may be established for 
coordinating amongst each other, and  with foreign countries 
and inter-governmental organisations on management of 
transboundary rivers. Establishing designated river basin 
districts with specific task committees would be highly efficient. 
This would enable a formulation of a uniform policy that does 
not vary from the local to the national level. Therefore, the local 
level committee participates in the policy formulations and 
coordinates with the national level committee, which in turn 
negotiates keeping in mind the interests of the local community 
and the rules applicable to sharing of transboundary rivers.

8. Compatibility with Domestic Law and Policy - Provisions 
of National Water Policy 2012: India’s National Water Policy is 
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a good step forward, especially with regards to its transboundary 
rivers. Even while accepting the principle of basin as a 
unit of development, on the basis of practicability and easy 
implementation ability, efforts should be made to enter into 
international agreements with neighbouring countries on bilateral 
basis for exchange of hydrological data of international rivers on 
near real time basis.73 Negotiations regarding sharing of waters 
of international rivers should be done in consultative association 
with respective riparian federal States to secure the state’s 
requirement, while keeping national interest as the paramount 
consideration. Adequate institutional arrangements at the Center 
should be set up to implement international agreements.

Conclusion

“Water, water everywhere, only if we share” was the winning 
slogan written by Ms. Mega Kumar of India that was announced 
at launching ceremony of the ‘International Year of Water 
Cooperation’ in Paris. This presents an opportunity to accelerate 
India’s cooperative efforts in transboundary water sharing. The 
international political climate favours cooperation rather than 
competition for water resources. Thus building a cooperative 
framework involving co-riparian nations supported by a strong 
legal framework is essential for India’s water security in the near 
future.  

Regional groupings would provide an ideal platform to 
stage the cooperative efforts for management of transboundary 
rivers. ‘The vision of SAARC would perhaps be most strongly 
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embodied in a collaborative endeavour to harness the potential 
of the Ganga-Brahmaputra-Meghna waters. These are waters 
of hope’.74 SAARC was established with the aim of promoting 
regional cooperation. Transboundary rivers connect various 
countries in this region and cooperative management is therefore 
crucial for the best use of water resources which is closely 
linked to the economic development of the region. Hydro-
diplomacy has not featured on the SAARC agenda, although it 
is not only an ideal platform but a necessary element of regional 
cooperation. Involving China’s cooperation as a dialogue partner 
with a multi-lateral forum, like the MRC has done, certainly 
seems more plausible than the present bilateral water relations 
with China, which seems to be taking unilateral decisions on the 
dam constructions along upstream Brahmaputra.75  Signing the 
UN Convention on International Watercourses may be regarded 
as a step forward, but not all provisions of the Convention 
can be uniformly applied across the world. Not having signed 
the Convention gives India an opportunity to re-imagine the 
management of transboundary river management incorporating 
the principles enshrine in the UN Convention on International 
Watercourses, yet fine tuning these principles to suit the regional 
and geo-political landscape of the sub-continent. 

Foundations of a multi-lateral river management institute 
should be based on sharing benefits, protection of the environment. 
Participation and capacity building operations is crucial for the 
success of an SBM institute. A strong legal framework with 
facilitation and mediation for peaceful settlement of disputes is 
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indispensable. Finally, without financial support none of these 
ideas and initiatives can translate in concrete action. 

The World Bank’s South Asia Water Initiative (SAWI) 
created a network of experts and provided a platform to promote 
the goals of water security through significant and measurable 
improvements in water resources management and development 
at the regional, international basin and national levels in South 
Asia.76 Third party help brings in financial assistance that is much 
needed and the growing economies of South Asian countries is an 
added incentive. The approach of the SAWI is inter-disciplinary 
& inter-sectoral, focusing on high-level policy, parliamentary 
& civil society dialogue, international cooperation and dispute 
resolution. It aims at being responsive to the demands from water 
users, co-riparian states and individual governments. Initiative’s 
like the World Bank’s SAWI provides the platform to overcome 
traditional water divides and meet the growing challenges in 
water security. 

 Assistance may also be sought from organisations like 
the IUCN and the UNESCO. The International Hydrological 
Programme of the UNCESCO facilitates multi-level and 
interdisciplinary dialogues to foster peace, cooperation and 
development related to the management of transboundary water 
resources.77 The IUCN through its Water Programme brings 
together an extensive network of IUCN members, experts, 
governments and private sector partners to provide sustainable 
solutions to water woes.78 These agencies can provide great 
assistance in strengthening the tools of hydro-diplomacy. 
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India can lead an initiate to develop a new perspective on 
management for its transboundary rivers. The challenges of 
poverty alleviation, food security, energy security and the socio-
economic well being of the people depend on the art of hydro-
diplomacy. The time is ripe for water cooperation, and India 
must seize this opportunity to build a bridge over the troubled 
waters of its transboundary rivers. 
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